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NORTH CAROLINA GENERAL ASSEMBLY
1979 SESSION


CHAPTER 705
SENATE BILL 595


AN ACT TO REQUIRE LOAN BROKERS TO DISCLOSE PERTINENT INFORMATION, FILE A BOND, AND OTHERWISE TO PROTECT THEIR CUSTOMERS.

The General Assembly of North Carolina enacts:

Section 1.  Chapter 66 of the General Statutes is amended by adding a new Article 20, to be entitled "Loan Brokers", to read as follows:
"§ 66-101.  Definitions. — For purposes of this Article the following definitions apply:
(a)	A 'loan broker' is any person, firm, or corporation who, in return for any consideration from any person, promises to (1) procure for such person, or assist such person in procuring a loan from any third party; or (2) consider whether or not it will make a loan to such person.
(b)	A 'loan' is an agreement to advance money or property in return for the promise to make payments therefor, whether such agreement is styled as a loan, a lease, or otherwise. Provided, that this Article shall not apply to any party approved as a mortgagee by the Secretary of Housing and Urban Development, the Federal Housing Administration, the Veterans Administration, a national mortgage association or any federal agency; nor to any party currently designated and compensated by a North Carolina licensed insurance company as its agent to service loans it makes in this State.
"§ 66-102.  Required disclosure statement. — At least seven days prior to the time any person signs a contract for the services of a loan broker, or the time of the receipt of any consideration by the loan broker, whichever occurs first, the broker must provide to the party with whom he contracts a written document, the cover sheet of which is entitled in at least 10‑point bold face capital letters 'DISCLOSURES REQUIRED BY NORTH CAROLINA LAW.' Under this title shall appear the statement in at least 10-point type that 'The State of North Carolina has not reviewed and does not approve, recommend, endorse or sponsor any loan brokerage contract. The information contained in this disclosure has not been verified by the State. If you have any questions see an attorney before you sign a contract or agreement.' Nothing except the title and required statement shall appear on the cover sheet. The disclosure document shall contain the following information:
(1)	the name of the broker; whether the broker is doing business as an individual, partnership, or corporation; the names under which the broker has done, is doing or intends to do business; and the name of any parent or affiliated companies;
(2)	the names, addresses and titles of the broker's officers, directors, trustees, general partners, general managers, principal executives, and any other persons charged with responsibility for the broker's business activities; and all the broker's employees located in North Carolina;
(3)	the length of time the broker has conducted business as a loan broker;
(4)	the total number of loan brokerage contracts the broker has entered within the past 12 months;
(5)	the number of loan brokerage contracts in which the broker has successfully obtained a loan for the prospective borrower within the past 12 months;
(6)	a copy of a current (not older than 13 months) financial statement of the broker, updated to reflect any material changes in the broker's financial condition;
(7)	a full and detailed description of the actual services that the broker undertakes to perform for the prospective borrower;
(8)	a specific statement of the circumstances in which the broker will be entitled to obtain or retain consideration from the party with whom he contracts;
(9)	one of the following statements, whichever is appropriate:
a.	'As required by North Carolina law, this loan broker has secured a bond by
_____________________________________ a surety
(name and address of surety company)
authorized to do business in this State. Before signing a contract with this loan broker, you should check with the surety company to determine the bond's current status,' or
b.	'As required by North Carolina law, this loan broker has established a trust account (number of account)
with (name/address of bank or savings institution).
Before signing a contract with this loan broker you should check with the bank or savings institution to determine the current status of the trust account.'
"§ 66-103.  Bond or trust account required. — (a) Every loan broker must obtain a surety bond issued by a surety company authorized to do business in this State, or establish a trust account with a licensed and insured bank or savings institution located in the State of North Carolina. The amount of the bond or trust account shall be ten thousand dollars ($10,000). The bond or trust account shall be in favor of the State of North Carolina. Any person damaged by the loan broker's breach of contract or of any obligation arising therefrom, or by any violation of this Article, may bring an action against the bond or trust account to recover damages suffered. The aggregate liability of the surety or trustee shall be only for actual damages and in no event shall exceed the amount of the bond or trust account.
(b)	Failure to comply with subsection (a) shall be a misdemeanor.
"§ 66-104.  Filing with Secretary of State. — (a) Prior to placing any advertisement or making any other representations to prospective borrowers in this State, every loan broker shall file with the Secretary of State a copy of the disclosure statement required by G.S. 66‑102, and either a copy of the bond required by G.S. 66-103, or a copy of the formal notification by the depository that the trust account required by G.S. 66-103 is established. These filings shall be updated as any material changes in the required information or the status of the bond or trust account occur, but no less than annually.
(b)	Failure to comply with subsection (a) shall be a misdemeanor.
"§ 66-105.  Contracts to be in writing. — Every loan brokerage contract shall be in writing, and signed by all contracting parties. A copy of the contract shall be given to the prospective borrower at the time he signs the contract.
"§ 66-106.  Remedies. — (a) If a loan broker uses any untrue or misleading statements in connection with a loan brokerage contract, fails to fully comply with the requirements of this Article, fails to comply with the terms of the contract or any obligation arising therefrom, or fails to make diligent effort to grant a loan to or procure a loan on behalf of the prospective borrower, then, upon written notice to the broker, the prospective borrower may void the contract, and shall be entitled to receive from the broker all sums paid to the broker, and recover any additional damages including attorney's fees.
(b)	Upon complaint of any person that a loan broker has violated the provisions of this Article, the superior court shall have jurisdiction to enjoin that defendant from further such violations.
(c)	The remedies provided herein shall be in addition to any other remedies provided for by law or in equity.
(d)	The violation of any provisions of this Article shall constitute an unfair practice under G.S. 75-1.1.
"§ 66-107.  Scope. — The provisions of this Article shall apply in all circumstances in which any party to the contract conducted any contractual activity (including but not limited to solicitation, discussion, negotiation, offer, acceptance, signing, or performance) in this State."
Sec. 2.  This act shall become effective July 1, 1979.
In the General Assembly read three times and ratified, this the 30th day of May, 1979.

